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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Reorganization Nos. 
74 B 614-802 Inclusive 
INTERSTATE STORES, INC., formerly : F.C. as 
known aS INTERSTATE DEPARTMENT 
STORES, INC., et al., : 
Debtors. ORDER TO SHOW CAUSE 


Upon the annexed affidavit of Daniel L. Carroll, sworn 


to February il, 1977 and upon all proceedings heretofore had here- 


in in connection with the Trustees' application to strike the 
amended Proof of Claim 7273A of Esgro, Inc. and sufficient cause 
appearing therefor, it is 

ORDERED, that Esgro, Inc. show cause before the Honor- 
able John M. Cannella, United States District Judge at the United 
States Courthouse, Foley Square, New York, New York, Room /{CO| on 
the er day of February, 1977 at +: .m. or as soon thereafter 

favs. To FAP Kole re(e) 

as counsel can be heard why an order! should not be entered per- 
mitting the Trustees to file with the clerk of this Court and di- 
recting the clerk of this Court to receive for filing the follow- 
ing papers which form part of the record in the proceeding between 
debtor White Front Stores, Inc., et al. and Esgro, Inc., et al. in 
the Superior Caurt of the State of California for the County of 
Los Angeles: 


1) the Cross Complaint of Esgro, Inc.; 


2) the proposed First Amended Cross Complaint 
of Esgro, Inc.; 


3) the transcript of the hearing held in con- 
nection with said California Proceeding on 
December 6, 1976; 


the transcript of the hearing held in con- 
nection with said California Proceeding on 
December 9, 1976; and 
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5) the judgment entered in the California 
Proceeding on January 7, 1977; 


and it is further 
ORDERED, that service of a copy of this Order and the 
affidavit upon which it is based, upon Messrs. Weil, Gotshal -& 
J Manges, attorneys for Esgro, Inc., on or before & :00 p.m. on the 
J 15 aay of February 1977 by personal service shall be deemed good 
and sufficient service hereof; and it is further ; 
ORDERED, that answering papers, if any, shall be served : 
upon Messrs. Shea Gould Climenko & Casey, attorneys for the 
Trustees, 330 Madison Avenue, New York, New York 10017 on or 
before }: ~ -m. on the \] day of February 1977. 


Dated: New York, New York 
February 4, 1977 


kaye i, mm —— 
a | 


A L UME ‘ 
United States pistrict Judge 


Cy°4kT- one ) EA 


UNITED STATES DISTRICT COURT 
ECUTHERN DISTRICT OF NEW YORK 


Reorganization 
Nos. 74 B 614-802,. 
INTERSTATE STORES, INC., formerly : Inclusive 
known as INTERSTATE DEPARTMENT 
STORES, INC., et al., 


Debtors. AFFIDAVIT 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


DANIEL L. CARROLL, being duly sworn, deposes and 


1. I am associatea with the firm of Shea Gould 
Climenko & Casey, attorneys for the Trustees in the above 
entitled matter. I make this affidavit in support of the 
Trustees' application for an order permitting the Trustees 
to file with the clerk and directing the clerk to receive 
for filing certain papers which form a part of the record 
of the proceeding presently pending in the Superior Court 
of the State of California between certain of the debtors 


and Esgro, Inc. (the “California Proceeding"). 


2. The Trustees' objection to Claim No. 7273A of 
Esgro, Inc. (“Esgro") was scheduled for trial before the 
Honorable Lee Gagliardi in November of 1976. Shortly before 
the trial, Esgro filed an Amended Proof of Claim which the 
Trustees moved to dismiss. During the course of the con- 


ference held on November 16 (which was also the adj urned 
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return date of the Trustees' motion to dismiss Esgro's Ainended 
Proof of Clain), Judge Gagliardi granted that motion and the 
Trustees' motion papers were so endorsed. This endorsed order, 
although dated November 17, 1977, apparently was not physically 


entered by the clerk until November 24, 1976. 


3. On Novenber 23, 1976, the Court of Appeals rendered 
an Order--which was not entered in the Bankruptcy Court until 
November 26--granting Esgro's motion for a stay of Judge 
Cannella's September 1, 1976 order. That order nad directed 
that the trial of Trustees' objection to Esgro's Claim 7273A 


proceed in this Court. The November 23 Order of the Court of 


Appeals further directed the parties to proceed to trial in 


the California Proceeding where an action was pending invol- 


ving the same issues presented by Esgro Claim 7273A. 


4. On November 29,1976, the date set for trial in 
the California Proceeding, Esqro made a motion in the Califor- 
_nia Proceeding seeking the California Court's permission to 
file an amended cross-complaint in that proceeding.* Like 
the original cross-complaint, which was substantially identi- 
cal to the original Proof of Claim filed by Esgro herein, the 
proposed amended cross-complaint was substantially identical 
to the Amended Proof of Claim which was dismissed by Judge Gag- 


liardi in his November 17, 1976 Order. On December 6, 1976, 


¥—The California Proceeding had been instituted by the White 
Front Debtors in February of 1973 to recover rent and other 
amounts due under the license agreements between the par- 
ties. Esgro's cross-complaint was Served in July of 1973 
and, as noted, contained allegations substantially identi- 
cal to those contained in Esgro's Proof of Claim 7273A. 


prior to the commencement of the trial of the California Pro- 
ceeding, the Honorable Max Deutz, Judge of the California 
Superior Court, denied Esgro's motion to file an amended 
cross-complaint. Meanwhile, by Order to Show Cause dated 
December 3, 1976, Esgro, Inc. moved before this Court for an 
oraer either vacating or modifying Judge Gagliardi's Novem- 
ber 17, 1976 endorsed order. On December 9, 1976, Judge 
Gagliardi spoke with Judge Deutz in California ard follow- 
ing that conversation Judge Deutz dictated on the record 

the substance of what had been said in that conversation. 

On December 15, 1976, Judge Gagliardi rendered a memorandum 
agecision amending his prior endorsed order which, in effect, 
reconfirmed the decision striking Esgro's Amended Proof of 
Claim but explained the reason therefor. Esgro has now ap- 


pealed from that December 15 decision and order. 


5. In order to fully apprise the Court of Appeals 
of the background of Judge Gagliardi's December 15, 1976 de~ 
cision and the subsequent proceedings held in the California 
Superior Court, the Trustees seek permission to file certain 
papers which form part of the California Proceeding. If such 
permission is granted, the Trustees will then transmit such 
papers to the Court of Appeals where they will form a part of 
the record on appeal. The papers which the Trustees seek to 
file include (1) the original cross-complaint filed by Esgro 


in the California Proceeding in July of 1973, (2) Esgro's pro- 


posea amended cross-complaint in the California Proceeding, 


(3) the transcript dated December 6, 1976 reflecting Judge 


Deutz' denial of Esgro's motion to file the amended cross- 


complaint, (4) the December 9, 1976 transcript reflecting 
Judge Deutz' summary of his conversation with Judge Gagliardi, 


and (5) the January 7, 1977 judgment entered by the California 


Court following a jury verdict in favor of the debtors in the 


California Proceeding. Copies of said papers are annexed 


hereto as Exhibits A through E, respectively. 


6. It is respectfully submitted that the documents 
sought to be filed form a necessary part of the record in this 
proceeding and are required in order for the Court of Appeals 
to be fully apprised of the factual background of Esgro's ap~ 
peal. For example, Esgro has not even mentioned in the brief 
it has filed with the Court of Appeals the fact that its pro- 
posed amended cross-complaint was rejected by the California 
Court. I respectfully suggest that this is something in which 
the Court of Appeals would be very interested in considering 
Esgro's argument that this Court's dismissal of the Amended 
Proot of Claim was improper. the basis for the California 
Court's ruling is explained in the transcript annexed hereto 


as Exhibit C. 


7. Without mentioning that its proposed amended 
eross-complaint was rejected by the California Court, Esgro 
argues in its brief to the Court of Appeals that “[t]he Cali- 
fornia Court interpreted the District Court's order striking 
Esgro's amended proof of claim as a restriction on its juris- 
diction". Of course, there is absolutely no basis for this 
argument in the record presently before the Court of Appeals. 


The transcripts now sought to be filed (Exhibits C and D) de- 


monstrate that although the California Court expressed the opin- 
ion that the California Proceedings “must be tried within the 
parameters of the claim filed in New York" (Exhibit C, Pp. 2) 4 
its decision to reject Esgro's proposed amended cross-complaint 
was based upon its conclusion that such an amendment should not 
be permitted under California law because it would be "“substan- 
tially prejudicial" to the debtors (Exhibit C, pp. 3-4, 7-9). 
Indeed, an examination of Exhibit D shows that the "jurisdic- 
tional" problems referred to above were discussed by Judge Gag~- 


liardi and Judge Deutz on December 9, 1976 at which time Judge 


Gagliardi told Judge Deutz that "he did not want to hinder the 


[California] proceedings ... and would be inclined to make an 
oraer whichever way [Judge Deutz} felt that the matter should 
go here in California” to which Judge Deutz responded that he 
had made his decision rejecting Esgro's proposed amended cross- 
complaint on the basis of California law as well as his feel- 


ing about the “jurisdictional” question. (Exhibit D, pp. 1n07, 


8. I respectfully submit that the above facts are 
extremely relevant to the issues presented on Esgro's appeal. 
In fact, the outcome of the California trial, which proceeded 
for four full weeks, should be brought to the attention of the 
Court of Appeals. In effect, Esgro, after succeeding in its 
endeavor to have its claim tried in the California state 
courts and after receiving a full jury trial thereon is now 
in effect asking the Court of Appeals to permit it to file, 
presumably for adjudication in this Court, an amended proof 
of claim, presenting claims which were rejected by the Cali- 


fornia Court. The annexed documents, if filed herein and 


made part of the record on appeal, will fully apprise the Court 
of Appeals of the complete factual background of the questions 
before it. As it now stands, the Court of Appeals has before 


it, at best, only half of the story. 


9, No application for the relief requested peckin - 
has previously been made. The reason this application is sought 
to be brought on by order to show cause is that the Trustees’ 
brief to the Court of Appeals must be filed by March 7 and, 
if this application is granted, the documents will have to be 
transmitted to the Court of Appeals for inclusion in the rec- 


ord on appeal and made part of a supplemental appendix. 


WHEREFORE, it is respectfully requested that an or- 
der be entered permitting the Trustees to file with the clerk 
and directing the clerk to receive for filing the documents 


described above. 


Sworn to before me this 


sa 
i‘ 


day of February, 1977. 


\ 
-} 
/ 


¢ 


Notary Public 


EXHIBIT A, ANNEXED TO ORDER TO SHOW CAUSE 
AND AFFIDAVIT OF DANIEL L. CARROLL. 


(Reproduced, supra, at pp. SA 22 to SA 31, 
as Cross-Complaint in Superior Court of 
California, County of Los Angeles) 


EXHIBIT B, ANNEXED TO ORDER TO SHOW CAUSE 
AND AFFIDAVIT OF DANIEL L. CARROLL. 


(Reproduced, supra, at pp. SA 32 to SA 42, 
as First Amended Cross-Complaint to 
Superior Court of California, County of 
Los Angeles) 


EXHIBIT C, ANNEXED TO ORDER TO SHOW CAUSE 
AND AFFIDAVIT OF DANIEL L. CARROLL. 


(Reproduced, supra, at pp. SA 43 to SA 57, 


Transcript of the hearing in California 
Proceeding, 12-6-76) 


EXHIBIT D, ANNEXED TO ORDER TO SHOW CAUSE 
AND AFFIDAVIT OF DANIEL L. CARROLL. 


(Reproduced, supra, at pp. SA 58 to SA 67, 
as Transcript of the hearing in California 
Proceeding, 12-9-76) 


EXHIBIT E, ANNEXED TO ORDER TO SHOW CAUSE 
AND AFFIDAVIT OF DANIEL L. CARROLL. 


(Reproduced, supra, at pp. SA 68 to SA 74 
as Judgment entered in California 
Proceeding, 1-7-77) 


UNITED STATES DICTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTERSTATE STORES, INC., formerly : 74 B 614-802 
known as INTERSTATE DEPARTMENT Inclusive 
STORES, INC., et al.; 


Debtors. 


AFFIDAVIT IN OPPOSITION TO TRUSTEES' 
APPLICATION TO SUPPLEMENT RECORD ON 
APPEAL ——__ 
STATE OF NEW YORK 


COUNTY OF NEW YORK 


BRUCE R. ZIRINSKY, being duly sworn, deposes and says, 
as follows: 

Bs I am an attorney at law admitted to voractice 
before this court and am associated with the law firm of Weil, 
Gotshal & Manges, attorneys for California Wholesale Electric 
Company, formerly known as Esgro, Inc. (hereinafter referred to 
as "Esgro"). 

Ze I submit this affidavit in opposition to the 
application of the Reorganization Trustees ("Trustees") for an 
order authorizing the supplementation of the record of an appeal 


currently pending before the United States Court of Appeals for 


the Second Circuit. California Wholesale Electric Company v. 


Crowley et al., Docket No. 76-5044. 
3. On or about May 11, 1976, Irving Sulmeyer, who 


had been appointed Chapter XI receiver for Esgro in California, 
initiated an adversary proceeding in the New York Bankruptcy 


Court, pursuant to Chapter X Rule 10-601, against the Trustees in 


order to obtain a modification of the stay of actions so as to 


permit the continued prosecution of an action and cross-action 


(hereinafter referred to as the "California Lawsuit"), pending 


in the Superior Court of the State of California, County of Los 
Angeles ("California Court"). 

4. In an order dated July 23, 1976, Bankruptcy Judge 
Edward J. Ryan modified the stay of actions so as to permit the 
continued prosecution of the California Lawsuit. 

De Thereafter, and on September 1, 1976, the order of 
Bankruptcy Judge Ryan was reversed by this court. The order of 
September 1, 1976, provided, inter alia, that (a) reference of 
the Chapter X cases to Bankruptcy Judge Ryan, to the extent of 
the determination of the Esgro claim, was revoked, and (b) a 
trial of the Esgro claim would be held before this court. 

Gis Thereafter, and on September 2, 1976, Esgro 
appealed to the Court of Appeals from the aforesaid order. 
appeal was argued on October 14, 1976. Although the Court 
Appeals has rendered no decision as to that appeal, upon a 
motion by Esgro for a stay of the District Court's order of 
Septemner 1, 1976, the Court of Appeals, on November 23, 1976, 
entered an order which suspended and stayed the District Court's 
order of September 1, 1976 and directed the parties to proceed 
to trial in the Califernia Court. 

ie Prior to the Court of Appeals' November 23, 1976 
decision, the Trustees filed a counterclaim against Esgro in the 
proceedings pending in this court. 

8. Thereafter, Esgro filed a reply thereto with an 
amended proof of claim, based upon facts ascertained during the 
course of pre-trial discovery. 


4 On November 24, 1976, an order was entered by 
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District Judge Lee P. Gagliardi granting the application of the 
Trustees to strike and dismiss the amended proof of claim. 

10. On December 3, 1976, Esgro applied to the court 
for an order vacating its prior order of November 24, 1976, on 
the grounds that it was in contravention of the stay entered by 
the Court of Appeals on November 23, 1976. FEsgro also requested 
that the court set forth the basis for -aid order. 

ll. By order dated December 15, 1976, the court denied 
Esgro's application to vacate the order of November 24, 1976, but 
amended said order so as to set forth the basis therefor. 

12. Thereafter, and on December 27, 1976, Esgro 


appealed to the Court of Appeals from the aforesaid order. 


California Wholesale Electric Company v. Crowley et al., Docket 


No. 76-5044. 

13. On or about January 23, 1977, Esgro transmitted 
the record on appeal to the clerk of the Court of Appeals in 
accordance with Fed. R. App. P. ll. 

14. Relying on Fed. R. App. P. 10(e), the Trustees 
have applied to this court for leave to supplement the record on 
appeal. Specifically, the Trustees seek to include pleadings 
filed in and transcripts of, proceedings in the California 
Lewsuit. These matters were not part of the record in the 
District Court. 

15. The Trustees reliance on Fed. R. App. P. 10(e) is 
misplaced, and, therefore, their application must be dismissed, 
since this court has no jurisdiction to adjudicate the issues 
raised therein. 

16. Fed. R. App. P. 10(e) reads in relevant part as 


follows: 


"If any difference arises as to 
whether the record truly discloses 
what occurred in the district court, 
the difference shall be submitted to 
and settled by that court and the 
record made to conform to the 
truth.... All other questions as to 
the form and contents of the record 
shall be submitted to the court of 
appeals." [Emphasis supplied]. 


17. In interpreting this rule one commentator has 
stated: 


"Thus, ali disputes as to what actually 
happened in the district court must be 
submitted to that court for resolution.... 
Illustrative of situations in which a party 
should seek correccion of the record in the 
district court are: a conflict between the 
party's recollection of events and the 
record of those events in the reporter's 
transcript; the failure of the transcript 
to disclose events that the party contends 
occurred in the district court.... 


* * * 


"“'the district judge's function and dut 
under Fed. R. App. P. 1l0(e) 


when he settles as between the parties any 
differences that arise, rot as to the com- 


pieteness Or fuliness of the record, but as 
to whether any particular matter designated 


for inclusion in the record does, as far as 


lt goes, truthfully state what occurred. 
[Quoting from William Howard Hay Foundation 


v. Safety Harbor Sanatorium, Inc. 141 F.2d 

952 (5th Cir. 1944)]".* 

9 Moore's Federal Practice, 4210.08[1] at 

1639; 1643 (1975) (Emphasis supplied]. 

18. Since the Trustee's admittedly "seek permission 
to file certain papers ... where they will form a part of the 


record." [Affidavit of Daniel L. Carroll, February 14, 1977, at 


q5], Esgro submits that this court lacks “he jurisdiction under 


Fed. R. App. P. 10(e) to determine this issue, since questions 


relating to the "contents of the record [must] be submitted to 


the court of appeals. 
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19. Assuming, arguendo, that pursuant to Fed. R. App. 
P. 10(e) this court possessed the jurisdiction to determine 
which documents should be contained in the record on appeal, the 
Trustees' appiication should be denied since Fed. k. App. P. 
10(a) entitled "Composition of the Record on Appeal" specifically 
deliniates the only documents which may be included therein: 

"The original papers and exhibits filed 

in the district court, the transcript of 

proceedings, if any, and a certified copy 

of the docket entries prepared by the clerk 

of the district court shall constitute the 

record on appeal in all cases. “*[(Emphasis 

supplied]. 

20. The interpretation of this rule is firmly estab- 
lished, in order to be included as part of the record on appeal 


the papers must have been "presented to the district court and 


filed in the record [in that court]...." 9 Moore's, Federal 


Practice, 4210.04[1] at 1611 (1975). 

21. Since the papers sought to be included were 
admittedly not filed in this court they are excluded under Fed. 
R. App. P. 10(a) from being part of the record on appeal to the 
Court of Appeals. In fact, the papers sough+ to be included 
were not even in existence when the court entered the order of 
November 24, the underlying order appealed from, since the 
California Lawsuit had not yet proceeded to trial. 

22. Moreover, the papers sought to be included by the 
Trustees are not probative of the issue raised in the appeal. 
Specifically, the primary issue before the Court of Appeals is 
whether this court's order of November 24, 1976, violates the stay 
order issued by the Court of Appeals on November 23, 1976, and, 
therefore, should be vacated. The introduction of papers and 
transcripts relating to the California Lawsuit can only serve to 
obfuscate this simple issue. Treatment of the California Court's 


actions should properly be left to the appellate courts of the 


State of California as intended by the Court of Appeals in its 
stay order. 
WHEREFORE, it is respectfully requested that the 


Trustees' application should be denied in all respects. 


| es é 
es ee 
TS ay 6 Sas . 


Bruce R. Zirinsky \ 
wa 


/ 
YY 


Sworn to me this ete 
17th day of February, 1977 


tec7H bh (WEEK 
Notary Public 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 74 B 614-802 


INTERSTATE STORES, INC., formerly REPLY AFFIDAVIT 
known as INTERSTATE DEPARTMENT 
STORES, INC., et al., 


Debtors. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


DANIEL L. CARROLL, being duly sworn, deposes and 


1. I am associated with the firm of Shea Gould 
Climenko & Casey, attorneys for the Trustees of the debtors 
involved in the above captioned proceeding. I make this 
affidavit in support of the Trustee's application for an order 
permitting them to supplement the record in this proceeding. 
Specifically, I make this affidavit te reply to certain state- 
ments made in the affidavit of Bruce R. Zirinsky, sworn to 
February 17, 1977 and submitted in opposition to said applica- 


tion. 


2. Mr. Zirinsky, assuming that the Trustees are 


relying upon Rule 10(e) of the Federal Rules of Appellate Pro- 
cedure, argues that said Rule is inapplicable to the instant 
application. First, the reference to Rule 10(e) was inserted 
by the Clerk in the order to show cause signed by Judge Tenney 
on February 14, 1977. The Trustees did not intend to rely 


upon Rule 10(e). 
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3. All the Trustees are seeking to do is to 
obtain the Court's permission to file certain documents in the 
District Court so that these documents can be made part of the 
record on appeal pursuant to Rule 10(a) of the Federal Rules 
of Appellate Procedure. Prior to making the application, we 
contacted Daniel Fusaro, Esq., Clerk of the Court of Appeals, 
who informed us that the proper procedure would be to make the 
application we are now making and said that the application 


should not be made to the Court of Appeals. 


4. I respectfully submit that it is significant 
that Esgro is vigorously opposing the instant application. The 
brief it has filed with the Court of Appeals is, at best, mis- 
leading in that it tells only half of the story. Upon reading 
Esgro's brief no hint is given that Esgro made a motion to the 


California Superior Court to amend its pleadings in the Calif- 


ornia Proceeding, that said motion was denied by the California 


court and that the jury in the California Proceeding returned a 
verdict against Esgro in all respects. Such facts, I respect- 
fully submit, are extremely pertinent to the appeal presently 


pending before the Court of Appeals and for that reason the 


instant application should Goa 


Daniel LA Carroll 
Sworn to before me this 


f February, 1977. 


Notary Public 


ry SS ee ee ee eee 
a ri NN Ne DNS Ne ak eR 8 le ee NS NS Nw oN eS IS 


YORK 


ROBERTA BIEBER 
73 in the empl 


uvs for the Trustees 


nerein, is over 18 years of age, Ls net a 


resides at 165 West End Avenue, New York, New York. 


On the 17th Gay of February , 1977, deponent served the within 


Reply Affidavit 


CnWeil Gotshal & Manges Esq(s)., 


Esgro, Inc. 


within entitled action, by depositing correct copy 


same, properly enclosed in a postpaid wrap the official 


maintained and exclusively controlled sy 1 United States 


Government at 330 Madison Avenue, that being 


the post office address of the attorneys forthe Trustees 


lirected to said attorney (s) for Esgro, Inc. 


No.767 Fifth Avenue, New York, New York 


a 
eeu 


that being the address designated by (mam) (the 
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February, 


BEST COPY AVAILABLE 


Endorsement 


oer 


In_ re Interstate Stores, Inc., formerly known aswMhterstate 
Department Stores, Inc., et al., 74 B 614-802 Inclusive N. Xs, 


id 
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By memorandum endorsement entered on the record on November 
24, 1976 this court granted the motion made by the Trustees to 
strike and dismiss the amended proof of claim filed by Esgro, Inc., 
in the above matter. On December 15, 1976 this court granted an 
application made by Esgro to the extent that it amended its order 
entered November 24 by issuing a memorandum decision which fully 
set forth the reasons for that order of dismissal. As noted in 
its December 15 decision, this court did not initially enter its 
decision to strike or the reasons therefor into the record because 
the decision was orally announced at a pre-trial conference on 
November 16, 1976, at which time the court expected to go to trial 
immediately and intended to dictate its decision into the trial 
record. 


eae ae oe 


On December 9, 1976, following its decision to strike Esgro's 
amended proof of claim but before the entry of ics decision 
specifying in full the reasons for that decision, this court 
spoke over the telephone to Judge Max Deutz, Superior Court of 
the State of California for Los Angeles County. The circumstances 
of that telephone conversation are set forth in the affidavit of 
Daniel L. Carroll, submitted in support of the Trustees' instant 
application. The conversation with Judge Deutz did not alter 
this court's previously announced decision to strike and dismiss 


Esgro's amended proof of claim in the above matter, nor did it 
affect the underlying rationale for the dismissal, as accurately 
and fully set forth in the decision of December 15, 1976. 


However, in an excess of caution and in the interest of 
insuring that the record in the above case accurately reflect any 
and all matters which may have been before this court when it 
rendered its decision of December 15, the Trustees’ instant 
application for an order permitting them to supplement the 
record is granted. See Rule 10(a) and (e), Fed. R. App. P. 


Accordingly, it is the order of this court that the Trustees 
are permitted to file with the clerk of this court, and the 
clerk of this court is directed to receive for filing, the 
supplemental materials proposed by the Trustees in their 
present application. 


So ordered. 


Dated: February 22, 1977 
New York, N.Y. 


GIBSON, DUNN & CRUTCHER 
WESLEY G. HOWELL, JR. 

ARTHUR L. SHERWOOD 

515 South Flower Street 

Los Angeles, California 90071 
(213) 620-9300 


Attorneys for Defendants and 


‘Cross-Complainants Esgro, Inc. 
and Triumph Sales, Inc. 


SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES 
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WHITE FRONT STORES, INC., etc., et al., 


! 
oe) 


Plaintiffs, 


| coed 


NO. ¢ 50165 


~ 
wo 


) 
} 
) 
) 
VS. CROSS-COMPLAINT 
ESGRO, INC., ete., et al., ) 

) 

) 


Defendants. 


ene EEEEREERE SORE 


ESGRO, INC., a corporation, and 
TRIUMPH SALES, INC., a corporation, 


Cross-Complainants, 


) 

) 

) 

) 

) 

) 

) 
es vs. ) 
) 

WHITE FRONT STORES, INC., a California ) 
corporation, WHITE FRONT COSTA MESA, INC., ) 
a Delaware corporation, WHITE FRONT DOWNEY,) 
INC., a Delaware corporation, WHITE FRON” ) 
THOUSAND OAKS, INC., a Delaware corpora- ) 
tion, WHITE FRONT SOUTH SACRAMENTO, INGs, ) 
a Delaware corporation, WHITE FRONT La ) 
MESA, INC., a Delaware corporation, WHITE ) 
FRONT OAKLAND, INC., a Delaware corpora- ) 
tion, WHITE FRONT SAN JOSE, INC., a ) 
Delaware corporation, WHITE FRONT SUNNY- ) 
VALE, INC., a Delaware corporation, WHITE ) 
FRONT SACRAMENTO, INC., a Delaware corpo- ) 
ration, WHITE FRONT PLEASANT HILL, INC., ) 
a Delaware corporation, WHITE FRONT ) 
FRESNO, INC., a Delaware corporation, ) 
WHITE FRONT SOUTH SAN FRANCISCO, INC., a ) 
Delaware corporation, WHITE FRONT NEWARK, ) 
INC., a Delaware corporation, WHITE FRONT ) 
RICHMOND, INC., a California corporation, ) 
WHITE FRONT TACOMA, INC., a Washington ) 
corporation, WHITE FRONT SEATTLE, INC., ) 
a Washington corporation, and WHITE FRONT  ) 
BURIEN, INC., a Washington corporation, ) 
INTERSTATE DEPARTMENT STORES, INC., a ) 
corporation, and DOES I through XXX, ) 
inclusive, ) 
) 

) 

) 


Cross-hefendants. 
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Defendants and cross-complainants Esgro, Inc. and 
Triumph Sales, Ine. complain of cross-defendants as follows: 
FIRST CAUSE OF ACTION 
1. Cross-complainants Esgro, Inc. and Triumph Sales, 
Inc. are and at all times material herein have been California | 


corporations authorized to do and doing business in Los Angeles, : 


2. Cross-complainants are informed and believe and on 


Oo ® 


| 
California. ' ag | 
that ground allege that White Front Tacoma, Inc., White Front 


, 


Seattle; Inc. and White Front Burien, Inc. are and at all times ; 


w 
o 


material hereto have been Washington corporations doing business, 


EE STS 


wi" 
tae) 


in Los Angeles, California, that White Front Stores, Inc. and 
White Front Richmond, Inc. are and at all times material hereto 
have been California corporations doing business in Los Angeles, 
California, that Interstate Department Stores, Inc., White Front 
Costa Mesa, Inc., White Front Downey, Inc., White Front Theses 


Oaks, Inc., White Front South Sacramento, Inc., White Front La 


wv 
{os} 


Mesa, Inc., White Front Oakland, Inc., White Front San Jose, Inc., 


=] 
ie) 


White Front Sunnyvale, Inc., White Front Sacramento, Inc., White 


wo 
(eo) 


Front Pleasant Hill, Inc., White Front Fresno, Inc., White Front 


| 
| 
: 
: 
: 


San Francisco, Inc., and White Front Newark, Inc. are and at all 
times material hereto have been Delaware corporations doing busi- 
ness in Los Angeles, California. : 

3. Cross-complainants are unaware of the true names and 
capacities of defendants Doe I Miswush XXX, inclusive, who are, 
therefore, sled herein by said fictitious names. Plaintiffs will 
amend this Cross-Complaint to show their true names and capacities 
when they are ascertained. | 

4. Cross-complainants are informed and believe and on 
that ground allege that at all times material hereto cross-defendant. 


Interstate Department Stores, Inc. ("Interstate") and Does I through 


X, inclusive, so controlled and manipulated the affairs of each and 


TSA CANN crulcie | 


é 

7 all of the remaining corporate defendants that there atone and 

2| exists identity of ownership and interest as between Interstate and 

3, Does I through X, inclusive, on the one hand, and the remaining 

4 corporate defendants on the other hand and to recognize the fiction 

5| of separate corporate existence under the circumstances would ° 

6| sanction fra0d and promote injustice. 

7] 5. Cross-complainants are informed ane believe and on 

gi] that ground siiegs that at all times material hevete cross- 

9! defendants White Front Stores, Inc. and Does XI_ through XXX, inelu~ 
10|.sive, so controlled and manipulated the affairs of each and all of 
15: the remaining cross-defendans, except Interstate and Does I through 

X, inclusive, that there existed and exists identity of ownership 
and interest as between White *ront Stores, Inc. and Does XI through 
XXX, inclusive on the one hand, and the remaining cross-defendants, 

' except Interstate and Does I through X, inclusive, on ae other hand 


16! and to recognize the fiction of separate corporate existence under 


the circumstances would sanction fraud and promote injustice. 


that ground allege that each of the cross-defendants herein acted 
as the. agent of each other cross-defendant in the acts and omissions 
' complained of herein. 


7. On or about December 1, 1970 cross-complainants 


| .’ 6. Cross-complainants are informed and believe and on 


White Front Stores, Inc. entered into an agreement in writing 
24 cerning the license of and operation by cross-complainants of 
25} residential interior departments in stores operated by White Front 
26 Stores, Inc. Said written agreement was amended, in writing, ’on 
27| several occasions between December 1970 and June Sane seit 
28| separate agreements for certain White Front Stores in operation were 
29| executed (said agreement of December l, 1970 together with amendment 
zo] thereto and the separate store agreements arc referred to hercin- 


| . . ie 8 e s 
3i} after as "the agreement, as amended"), resulting, “inter alia, in 


32| the following: 


Stes, res exstcuen | 


¥ 
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(a) Francis J. Esgro was released and discharged 


= 


from all personal rights and obligations under certain 


prior agreements, and cross-complainants Esyro, Inc. and 


» ow vo 


Triumph Sales, Inc. undertook and received th~ obligations 
and rights of Francis J. Esgro pursuant to <« °%. prior 
agreements; 

(b) Cross-complainants or affiliated companies | 
were granted the right and license _ operate liquor . 


departments and residential interior departments in 


Oo 6 On ao 


HY oe 
! 


Stores, Inc. or its subsidiaries except for certain 


specific stores as provided in said agreement, as. 


os 
0 


. 
amended, (such stores where ‘such right and license 
were granted are hereinafter sometimes referred to 
as the “White Front Stores"), for a term extending to 

- (c) Cross-complainants and cross-defendants agreed 
“to terminate cross-complainants' said liquor departments 
only on certain terms and conditions. 


8. Cross-complainants are informed and believe and on 


each and all of the stores operated by White Front 

1987; 
i 
\ 


21} that ground allege that sometime prior to December 1970, cross- 

22], defendants came to the conclusion and decided to gither sell or 

23] close all or substantially all of the said White Front Femmes sind 
further concluded and decided that should cross-~defendants sell such 

25] White Front Stores or any of them to another such sale would not be 

26), made subject fo the said agreement, as amended, between cross-— 


complainants and White Front Stores, Inc. 


9. Continually since said conclusion and decision of 


oy i 
29! cross-defendants until November 1972 cross-defendants concealed and 


BOA, PMN ecouterta | 
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through the entire term of the said agreement, as amended, and also 
that additional stores would be opened by cross-defendants which 
stores would also become subject to the said agreement, as amended. 
10. On or about December 1, 1970, in written amendments 
‘to the said agreement dated December 1, 1970 and on several other 
occasions and in connection with other amendments to the said agree- 
ment subsequent thereto, cross-defendants falsely and fraudulently : 
represented to cross-complainants that the intention o£ (cross 
defendants: was only to’sell a certain few of the White Front Stores 


located in the Pacific Nortwest states and to sell or close no 


other White Front Stores than these. In connection with said writte 


complainants to enter into said amendments to the said agreement 
and to continue to operate departments in the said White Front 
Stores, cross-defendants intentionally concealed and omitted to 
disclose their real and true intentions, conclusions ane determina- 
tions, as alleged hereinabove. 

_-’ ll. Cross-complainants are informed and believe and on 
that ground allege that in or before early October 1972 cross- 
defendants determined and resolved to close and cease business in 
a majority of the said White Front Stores. 


12. Despite said determination and resolution and its 


amendments to the said agreement and in order to induce cross-~ 
' 
i 
1 
| 
j 
! 
‘ 
! 
' 
{ 


anticipated and expected severe and adverse effect on cross- 
complainants’ business, cross-defendants failed and refused to 
disclose to cross-complainants such determination and resclution 
but rather, in order to induce cross-complainants to continue’ to 
operate .departments in.all of Said White Front ‘Stores wns the. 
very day of such stores’ closing without sioeunte or necessary 
provisions being made for a closing, misrepresented to cross- 
complainants that, among other things, the said White Front Stores 


would continue operations anc. that there had been no resolution or 


determination made that any of the said White Front Stores would be 


closed. 
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13. In reliance upon the truth of said misreprescntations, 
cross-complainants continued operations in said White Front Stores 


and did not make adequate or necessary provision for the closing of 


14. On or about December 15, 1973 cross-defendants 
announced publicly and first informed cross-complainants that White 


| 


Front Stores, Inc. had resolved and determined to close twenty-one 


‘the White Front Stores. 


of the thirty-three said White Front Stores and that such elosings 

_wonld take place forthwith. 
15. After the date on which cross-defendants hed re-- 

solved and determined to close said stores but prior to December 15 

1872, in an attempt to avoid their obligations pursuant to the said 


agreement, as amended, cross-defendants sent to cross-complainan 


| a document entitled "Notice cf Default and Notice of Termination 


t 


5; of Occupancy" and soon thereafter a document entitled "Notice of 


17 mination of License Agreements." Said Notices purported to 
| 
18] clais: that cress-complainants had breached their obligations to 


1 - e . 
19) cross-defendants in the said agreement, as amended, and purported 


| 


20| to exercise a riyht of cross-defendants to terminate the said 


21|| agreement, as amended. 


22} 16. Cross-complainants relied upon the truth of the said 


23 misrepresentations of cross-defendants in continuing to expend 


Bi metas time and effort in connection with the SEERCLEHs openings 


25| and operations of the said departments in the said White Front 


| tores, which|;monies, time and effort would not have been expended 
e7l had cross-complainants known of the true intentions, determinations 
28! and resolutions of cross-defendants with regard to the sale or 
29\|closing of the said White Front Stores. 

30 | 17. Cross-defendants did, in fact, close said twenty-one 
Sljstores and as a result of the closing by cross-defendants of 


B2itwenty-one ¢ of the thirty-three said White Front Stores, cross- 
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complainants could not economically or adequately siento the said 
departments in only the remaining twelve White Front Stores and 
could not continue to operate said remaining departments with the 
remaining threat of closure and cross-complainants were required 
“to cease and discontinue the operation of the said departments in 
these remaining White Front Stores also. 

18. As a direct and proimate result of the said mis- 
representations and fraud of cross-defendants, cross-complainants 
have been injured and damaged in an amount which is presently 

_ uncertain, but which includes the losses and expenses incurred in 
closing said departments and the lost future profits from the 
anticipated operations of said departments, and cross-complainants 
ae informed and believe and on that ground allege that said 
injury and damage exceeds the amount of $30,000,000.00. 

- SECOND CAUSE OF ACTION 
(Breach of Contract) 

19. Cross-complainants incorporate by this refexence the 
allegations contained in Paragraphs 1 through 18, inclusive, 
hereof as though set forth in full. 

20. The said unilateral closing of twenty-one of thirty- 
three said white Front Stores: bs 

(a) Was in breach and a repudiation of,the entire 

seid agreement, as amended; . 


(b) Prevented, f. ustrated and made impossible the 


performance of cross-complainants pursuant to the agree- 


ment, as amended, and wholly and completely frustrated 


the objective, purpose and intent of ecross-complainants 
in connection with the said agreement, as amended, and 
thereby constitutes a material and substantial breach by 
‘cross-defendants of the said agreement, as amended ; 

(c) Was in breach of the implicd contract obligation 


of cross-defendants to cross-complainants to deal in gqoot 
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that ground allege that cross-defendants Interstate and Doe 


s i 
PA Y wid ae one 
through X, inclusive, unlawfully and improperly ordered, conspired 


el faith and fairly. 

“ 21. Cross-complainants performed all acts to be performed 

$I by them pursuant to the said agreement, as amended, except those 

4| made impossible or excused by the acts of cross-dcefendants. 

; 5f ; ; THIRD CAUSE OF ACTION 

6 (Interference with Contractual Relations) Z 

7 | 22. Cross-complainants incorporate by this reference | 

| the allegations contained in Paragraphs 1 through 21, Cmtuniee, i 

9 hereof as though set forth in full. | 

23. Cross-complainants are informed and belicve and on 

| 
| 
i 
| 


£0; seatee and inated the remaining cross- “defendants to breach anc 
repudiate the said agreement, as amended, as aforesaid and that 
cross-defendants Interstate and Does I through X, inclusive, 

j unlawfully and improperly interfered with the said contract.al 


relationships of cross-complainants. 


18} a FOURTH CAUSE OF ACTION 


(Punitive Damages) 


oe ee EE ee Se ene emma 


20) 24. Cross-complainants incorporate by this reference 


21) the allegations contained in Paragraphs 1 through 23, inclusive, 


22) hereof as though set forth in full. > 
25 25. Cross-complainants are informed and believe and on 
24! that ground allege that the said acts and omissions of cross- 

. 25 


defendants were done wilfully and maliciously and with the intent 
261 to harm and ihjure cross-complainants and that, therefore, cross- 


i complainants are entitled to punitive and exemplary damages in the 


- FIFTH CAUSE OF ACTION 


| amount of $5,000,000.00. 
(Rescission) . 


Sl 26. Cross-complainants incorporate by this reference 


i] 
i. allegations contained in Paragraphs 1 through 21, inclusive, 
+ Heat iis 


hereof as though sect forth in full. SA 30 
27. As a result of the misrepresentations and fraud of 
cross-defendants, as alleged herein, and the mistake of cross- 
complainants as to the true intentions, decisicns and purposes of 
cross-defendants, as alleged herein, and the mistake of cross- 
complainants - believing that the subject matter of the said | 
agreement, as amended, i.e., the White Front Stores, would remain inl 
operation, the said agreement, as amended, should be rescinded 
subject only to the payment of damages to cross~complainants as-. 
_ sought in the remaining causes of action of this ponceeensiethe. 
WHEREFORE, cross-complainants Esgro, Inc. and Triumph, 
Sales, Inc. pray for judgment against cross-defendants and each of 
them as rn ¢ 
5 Hes For compensatory damages in the amount of 
$30,000,000.00, or as proven at trial, together with interest | 
thereon; 
2.. For punitive and exemplary damages in the amount of 
$5,000,000.00; 
3.- For judgment of rescission as alleged in paragraph 
27 of this Cross-cumplaint; 
4. For covte of suit, including reasonable attorneys' 
fees; and, i. 
Ss For such other and further relief as is just. 


DATED: 1973. 


GIBSON, DUNN & CRUTCHER 


Attorneys for Defendants and 
Cross-complainants Esgro, Inc. 
and Triumph Sales, Inc. 
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(PROOF OF SERVICE BY MAIL - 101l3a, 1015.5 C.C.P.) 


LYNNE DEE MILLER certifies as follows: 
I am an active member of the State Bar of California 
and am not a party to this action; my" scalable a aati is 
515 South Flower Street, City and coemwty of Los ee oe tate 
of California; on the 27th day of July eee 
39 43.4 = served the within 


CROSS-COMPLAINT 


in this action, by placing a true copy thereof in an envelope 


addressed as follows: 


Robert Holtzman, Esq. 
Loeb & Loeb 

One Wilshire Boulevard 
Los Angeles, CA 90017 


and by then sealing said envelope and depositing the same, with 
postage thereon fully prepaid, in the mail at Los Angeles, 
California. 


I certify under penalty of perjury that the foregoing 


‘ 


is true and correct. 


Executed on Ju ly 27 ; eo 52 5 at 


Los hageres California. ; i 


I 


err = eer st punts 


Declarant 


GIBSON, DUNN & CRUTCHER 
WESLEY G. HOWELL, JR. 

ARTHUR L. SHERWOOD 

515 South Flower Street 

Los Angeles, California 90071 
Telephone: (213) 488-7000 


Attorneys for Defendant and 
Cross-Complainant Esgro, Inc. 

(now known as California Wholesale 
Electric Company) 


SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES 


WHITE FRONT STORES, INC., etc., et al., 
Plaintiffs, 
Ve 
ESGRO, INC., etc., et al., 
Defendants. 
ESGRO, INC. (now known as "California 


Wholesale Electric Company"), 
a corporation, 


Cross-Complainant, 


Ve 


WHITE FRONT STORES, INC., a California 
sorporation, WHITE FRONT COSTA MESA, 
INC., a Delaware corporation, WHITE 
FRONT DOWNEY, INC., a Delaware corpora- 
tion, WHITE FRONT THOUSAND OAKS, INC., 
a Delaware corporation, WHITE FRONT 
SOUTH SACRAMENTO, INC., a Delaware 
corporation, WHITE FRONT LA MESA, INC., 
a Delaware corporation, WHITE FRONT 
OAKLAND, INC., a Delaware corporation, 


| WHITE FRONT SAN JOSE, INC., a Delaware 


corporation, WHITE FRONT SUNN’ ALE, 
INC., a Delaware corporation, WHITE 
FRONT SACRAMENTO, INC., a Delaware 
corporation, WHITE FRONT PLEASANT HILL, 
INC., a Delaware corporation, WHITE 
FRONT FRESNO, INC., a Delaware corpo- 
ration, WHITE FRONT SOUTH SAN FRANCISCO, 
INC., a Delaware corporation, WHITE 
FRONT NEWARK, a Delaware corporation, 
WHITE FRONT RICHMOND, INC., a 
California corporation, WHITE FRONT 
TACOMA, INC., a Washington corporation, 
WHITE FRONT SEATTLE, INC., a Washington 
corporation and WHITE FRONT BURIEN, 
INC., a Washington corporation and 
INTERSTATE STORES, INC., a corporation, 


Cross-Defendants. 


A 


NO. C 50105 


FIRST AMENDED CROSS- 
COMPLAINT FOR FRAUD, 
MISREPRESENTATION, 
BREACH OF CONTRACT, 
INTERFERENCE WITH 
CONTRACTUAL RELATIONS 
AND PROSPECTIVE 
ADVANTAGE AND 
RESCISSION 
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of ok: oh em, 
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Defendant and cross-complainant California Wholesale 
Electric Company (formerly known as "Esgro, Inc.," and herein- 
after referred to as "Esgro") complains of cross~defendants and 
each of them, directly and through their Trustees, and alleges 
as follows: ° 

FIRST CAUSE OF ACTION 
(Fraud and Misrepresentation) 

ie Cross~complainant Esgro is and at all times 
material herein has been, a California corporation authorized to 
do and doing business in Los heels: California. 

pa Esgro is informed and believes and on that ground 
alleges that White Front Tacoma, Inc., White Front Seattle, Ine. 
and White Front Burien, Inc. are and at all times material hereto 
have been Washington corporations doing business in Los Angeles, 
Califtronia, that White Front Stores, Inc. and White Front 
Richmond, Inc. are and at all times 1aterial hereto have been 
California corporations doshe business in Los Angeles, California, 
that Interstate Stores, Inc., White Front Costa Mesa, Inc., White 
Front Downey, Inc., White Front Thousand Oaks, Inc., White Front 


South Sacramento, Inc., White Front La Mesa, Inc., White Front 


Oakland, Inc., White Front San Jose, Inc., White Front Sunnyvale, 


Inc., White Front Sacramento, Inc., White Front Pleasant Hill, 


Inc., White Front Fresno, Inc., White Front South San Francisco, 


‘Inc. and White Front Newark, Inc. are and at al? times material 


hereto have been Delaware corporations doing business in Los 
Angeles, California and that each and all of said cross-defendants 
are now debtors in proceedings pending in the Bankruptcy Court 

of the United States District Court for the Southern District of 
New York with Joseph R. Crowley and Herbert Siegel acting as 


trustee. therein (the "Trustees ). 


T4/ 
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3. Esgro is informed and believes and on that ground 


alleges that at all times material hereto cross-defendant 
Interstate Stores, Inc. ("Interstate"), so controlled and f 
manipulated the affairs of each and all of the remaining corporate 
defendants that there existed and exists identity of ownership 

and interest as hi tipaiaiies Interstate on the one hand, and the 
remaining corporate defendants on the other hand and to 

recognize the fiction of separate corporate existence under the 
circumstances would sanction fraud and promote injustice. 

4. Esgro is informed and believes and on that ground 
alleges that at all times material hereto cross-defendant White 
Front Stores, Inc. so controlled and manipulated the affairs 
ef each and all of the remaining cross-defendants, except 
Interstate, that there existed and exists identity of ownership 
and interest as between White Front Stores, Inc. on the one hand, 
and the remaining cross-defendants, except Interstate, on the 
other hand, and to recognize the fiction of separate corporate 
existence under the circumstances would sanction fraud and 


promote injustice. 


5. Esgro is informed and believes and on.that ground 


alleges that each of the cross~-defendants herein acted as the 


agent of each cther cross-defendant in the acts and omissions 
complained of herein. 

6. On or about December 30, 1970, Esgro and cross- 
defendants entered into an agreement in writing dated as of 
December 1, 1970 concerning the license of and ioetebian by 
Esgro of Residential Interior Departments in "White Front" stores 
operated by cross-defendant. Said written agreement was amended, 
in writing, on several occasions between December 1970 and 
June 1972, and a form separate agreemcnt for individual White 
Front stores was agreed upon whereby, inter alia, Escro and 
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affiliated companies were granted the right and license to 
operate Residential Interior Departments in each and all of the 
White Front stores operated by cross-defendants except for 
certain specific stores (such stores where such right and 
license were oranted are hereinafter sometimes referred to as 
the "White Front Stores"), for a term extending to {987- Said 
agreement of December 1970 together with amendments thereto and 
the separate store agreements are referred to hereinafter as the 
"agreement" and a copy of the said agreement, as amended, is 
ia as : Set 
attached hereto and incorporated herein by this reference and 


labeled as Exhibit "1". 


Te During the course and as a part of the negotiations 


between Esgro and cross-defendants with respect to the ©. id 
agreement, cross-defendants represented to and assured Esgro, 
among other things, that the White Front Stores and the "White 
Front" division of cross-defendant Interstate wet healthy and 
profitanie! and that cross-defendants fully intended to naintain =o 
and sanaaa ( eheir chain of White Front stores during the full term 
of the said Residential Interior Agreement. In addition, in 
connection with the said negotiations, cross-defendants 
represented to and assured Esgro that cross-defendant imams 
was not in danger of financial ieetindies wud had élite worth of 
approximately $79 milliof. In addition, during and throughout 

i 1970 and thereafter, the cross-defendants published and made 
public financial statements of Interstate reporting the operations. 
of Interstate (and all of its subsidiaries) on a fully pA i 
consolidated basis, which showed a net worth of approximately 

$79 million and which did not note or indicate any financial 
difficulty of the White Front Stores or their operations. 


8. Esgro reasonably relied upon said representations, 


assurances and published financial statements of cross-defendants 
— Ae Uist ‘ ’ 
we 
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in entering into the said agreement and in making and undertaking 


its extensive commitments and obligations in connection therewith. 


i 


Lp 


Pr 


o. From and after the execution of the said agreement, 


up until at least November 1972, cross-defendants continually | 


eC «lca org 
f] 


oe ba | o an > © ND -es 


represented to and assured Esgro that the "White Front" operation 


tify 


Lect G 


‘up * 


tat aefeurte 
be arded te 
eo 


; (r 
was a Mofitable and ongoing business and was not suffering from 


‘ 


‘ 


+ . * =. ° e . . 
or incurring any undue financial difficulties. In addition, 
Lew 
cross-defendants, during this period of time, assured and \ 
represented to Esgro that they were not considering the closing 


ree 


of any of the White Front Stores. 


ok 
_ 2 


10. Esgro reasonably relied upon said assurances and 


ok 
ot 


representations in connection with making its investments in 


ak, 
nN 


time, money and effort to construct, establish and stock its 


wt 
w& 


Residential Interior Departments. Esgro did, in fact, pursuant 
to said nerinente, construct, establish and stock Residential 
Interior Departments in 33 separate White Front Stores located 
throughout the States of California, Oregon and Washington and 
constructed, established and stocked three separate warehouses 
in support thereof. 

Ii. The said representations and assurances of eeves= 
defendants, and each and all of them, were false and siete wate 
cross~defendants knew or should have known of such falsity and 
lack of truth in that, among other things: 

(a) As of December 1970 (i.e., at or about the 
time of execution of the said agreement), and all times thereafter 
and for a substantial period of time prior thereto, the White 


Front division of Interstate was incurring increasingly severe 


operating losses and had become unprofitable; 
SS —eo ai 


(b) The internal operating statements for the 


White Front division of Interstate prepared by and available to 
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cross-defendants at and just before the said agreement was signed 
showed overating results for the first nine months of the then 
current fiscal year as a loss of approximately $6,325,000 (before 


allocation of New York office overhead and provision for Federal 


income tax) ; 

(c) The White Front division of Interstate was, 
at and just before the said agreement was signed, expected by 
cross-defendants to incur a loss in excess of $5 million for the 


_—_— 


fiscal year ending January 31, 1971 and i id incur a loss in 


excess of $5 million for that fiscal year; | 


(dad) It should have been or was clear to cross- 


Sa 


defendants beginning sometime prior to December 1970, that the 


financial operations and results of the White Front Stores were 


ae oa. Ce 


so bad and deteriorating so steadily and rapidly that a sub- . 
Pree oe. 


Bim ss 
stantial number (if not all) of said White Front Stores would 


a cteeeinmeereneeenineeeeeaameeae 


have to be closed or sold; 
(e) At the time of execution of the said ac :eement, 


Interstate did not have a net worth of approximately $79 million. 
eee 


Interstate's net worth was substantially below that sum and 


Interstate ea should have known of substantial financial 

problems which it was incurring and which it would and did incur. 
12.  #Cross-defendants did not disclose to Esgro or 

anyone else and instead concealed and omitted to disetowe the 


——~ 


‘poor financial results of the white Front operations and the 
kariee mam Hance ee forth in paragraph 1l hereof. As a result, 
representations and assurances made to Esgro in connection with 
the iad agcdamene and Sageots establishment and maintenance of 
its Residential Interior Departments were fae one Eee 
and the financial results of Interstate reported to Esgro and 

to the public were false and misleading. 


——————— cies 
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ie Continually up until mid-December 1972, cross- 


defendants concealed and failed to disclose to Esgro their 


a a 


intention to close all or substantially all of the White Front. 


eerie OE LL mee . 


Stores and, to the contrary, affirmatively represented to and 
assured Esgro that such stores would remain open through the 
entire term of the said agreement. 

14. In reliance upon the truth ot mete misrepre- 
sentations made to Esgro and on the failure by cross-defendants 
to reveal the true facts, Esgro ‘continued operations in said 
White Front Stores and did not a ree or necessary ~ 


pis ate RRL onthe 
provisions for the closing_of said stores. 


15. On or about November 19, 1972, Esgro first learned 
of the true intentions of cross-defendant with respect to White 
F al 
Front Stores closings and, in order to minimize and mitigate its 
losses and damages, Esgro determined to close its Residential 


Interior Departments and informed cross-defendants of such 


determination. 
Gs On or about December 12, 1973, cross-defendants 
announced publicly (and thereby informed Esgro) that they had 


resolved and determined to close 21 of the 33 said White Front 


Stores and that such closings would take place in approximately 


one month. 
SET ee Cross-defendants aid, (in Shak, etose each and alt 
‘of the said White Front Stores by mid-1974. 

8's Had Esgro known the true facts concerning the 
financial status of the ieee Front operation and of Interstate 
or their intentions, Esgro would not have entered into the said 
agreement and would not have establishe maintained or operated 
its Residential Interior Departments. 

/// 
iif 
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19. As a direct and proximate result of the said acts 
and conduct of cross-defendants, and each of them, Esgro has been 
injured and damaged in the following approximate amounts: 


(a) In the amount of $2,300,000 as a result of 
expenses incurred and monies lost in connection with the 
construction and establishment of the Residential Interior 
Departments and the three warehouses in connection therewith; 

(b) In the amount of $2,200,000 as the loss 
incurred in liquidating Esgro's.Residential Interior Departments 
inventory, including handling expenses therefor; 

(c) In the amount of $2,300,000 as the book loss 
incurred by Esgro as a pave of its operational start-up cost of © 
establishing its Residential Interior Departments; | 

(ad) In the aketnk BF $24 million as lost reasonably 
anticipated profits from operations by Esgro of its Residential 
Interior Departments during the term of the said agreement; 

(e) In the amount of $3,200,000 as lost reasonably 

eh 
anticipated profits under the portion of said agreement providing 


for the supply, by Esgro, to cross-defendants of electrical and 


| plumbing products; 


(£) “In the amount of $5 million as additional 
. = 


general damages; 
(g) In an amount which is, as yet, undetermined 

| -for costs, interest and akbotneye’ fees incurred herein and in 

connection with associated litigation. 

20.  Esgro is informed and believes and a that ground 
alleges that the said acts and omissions of cross-defendants were 
done willfully and maliciously and with the intent to harm and 
injure Esgro and that, therefore, Esgro is entitled to punitive 


and exemplary damages in the amount of $5 million. 


oon Oo G&D 2B © NO ow 
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SECOND CAUSE OF ACTION 
(Breach of Contract) 

21. Esgro incorporates by this reference the 
allegations contained in Paragraphs 1 through 19, inclusive, 
hereof as though set forth in full. 

225 The said unilateral closing of said White Front 
Stores by cross-defendants: 

. (a) Was in breach and a repudiation of the 
entire said agreement; Tih a 

.(b) Prevented, frustrated and. made lepeekibia 
the performance of Esgro pursuant to the said agreement and 
wholly and completely frustrated the objective, purpose and 
intent of Esgro in connection with the said agreement and thereby 
constituted a material and substantial breach by cross- 
defendants of the said agreement; 
(c) Was in breach of the implied contract. / 

obligation of cross~defendants to Esgro to deal in good faith 


and fairly. 


23° Esgro performed all acts to be performed by it 


pursuant to the said agreement, except those made impossible or 
excused by the acts of cross-. efendants. 
THIRD CAUSE OF ACTION 
(Interference with Concwcctual 
Relations and Prospective Advantage) 

24. Esgro incorporates by this reference the allegations 
contained in Paragraphs 1 ‘through 23, inclusive, hereof as though 
set forth in full. ; 

25. Cross-defendant Interstate unlawfully and improperly 
ordered, conspired to, caused and induced the remaining cross- 
defendants to breach and repudiate the said agreement as alleged 
1/7 
/// 


ened, 


on 8 OH & BLN 


advantage of Esgro in the operation of its Residential Interior 
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herein and cross-defendant Interstate unlawfully- and improperly 
interfered with the said contractual relationships of Esgro and 


prevented and interfered with a prospective advantageous business 


Departments. é 
; FOURTH CAUSE OF ACTION 
acacatenaganeaasie 
26. Esgro incorporates by this reference the 
allegations contained in Paragraphs 1 through it inclusive, 
hereof as though set forth in full. 


Zi As a result of the misrepresentations and fraud 


Ps 


of cross-defendants, as alleged herein, and the mistake of Esgro 


as to the true facts, intentions, decisions and purposes of 
cross-defendants, as alleged herein, and the mistake of Esgro 
in believing that the subject matter of che said agreement (i.e. 
that White diceiia Stores were profitable and would remain in 
operation), the said he yacent should be rescinded subject only 
to the peyeene of damages to Esgro as sought in the preceding 
causes of action of this Cross-Complaint.. 

WHEREFORE, cross-complainant Esgro prays for sudionent 
against cross-defendants and their Trustees and each of them 
as follows: 


Le For compensatory damages in the amount of $39 


million, or as proven at trial, together with interest 


thereon; 

2. For punitive and exemplary damages in the 
amount of $5 million; — | 

36 For judgment of rescission as alleged in 
Paragraph 27 of this Cross-Complaint; 
S11 “ oe 
iff 
/// 
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For costs of suit, including reasonable attsr:e2: 


5. For such other and further relief as is just. 


7 


DATED: November 29, 1976. 


GIBSON, DUNN & CRUTCHER 


-By 
~ Arthur L. Sherwood 
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“Attorneys for Defendant and 
. Cross-Complainant 
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LOS SELES, CALIFORNIA, MONDAY, DECEMEER 6, 1976 


| 
| 2 A.M. SESSION 
iy 
| 3 i 
| 4 (The following proceedings were had in 
5 chambers :) 
6 THE COURT: Let the record show that we have had a 
7 prolonged discussion about the question of filing an amended 
8 cross-complaint, and the cross-complainant has proffered a 
9 motion for leave to file a first amended complaint, memorandum 
10 in support and the declaration of Arthur L. Sherwood in 
il support of motion to file first amended complaint, and poe 
12 proposed order re filing of first amended complaint. 
13 The cross-defendcant White Front has filed a | 
14 memorandum of points and authorities in opposition to the oy 
15 motion for leave to file first amended complaint and a 1 
16 declaration of Daniel L. Carroll in opposition, and a ceclara- 
17 tion of Daniel L. Carroll in opposition for leave to file 
18 amended complaint. 
19 The court has read and considered all of the 
20 memoranda and the proposed pleadings. We have had an extensive 
| a1 discussion off the record in chambers on the matter and the 
| 22 court has indicated his opinion that there are certain problems 
| 23 in connection with this proposed amended cross-complaint which 
24 are pretty much as follows: First of all, I think the 
25 pleading is defective in that it does not specify the precise 
H 26 elements of fraud which are required in a fraud action, the 
a7 precise fraudulent acts and misrepresentations. That I am 
| 28 not too concerned with because I think that could be amended 
i 
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to take care of that particular situation. But the things 
that concein the court the most are the fact that there is 
pending in the District Court of New York a bankruptcy 
proceeding involving Interstate Stores and White Front Sto~es, 
and that in those proceedings there is a claim filed which is 
substantially the same as the original cross-complaint filed 
in this action, and that there was a motion to file an amended 
cross-complaint in the bankruptcy court which would have been 
virtually identical to what is proposed to be the amended 


eross-complaint to be filed in this court, and the court in 


New York struck the amended claim and, consequently, that is 


not a matter of record before the bankruptcy court. 

At or about the same time leave has been granted 
by the court in New York to proceed in a civil trial in 
California. It is my feeling that the civil trial in California 
must be tried within the parameters of the claim filed in 
New York because it appears to me that the leave tc proce 
in California is a circumscribed leave to preceed with the 
idea that the proceedings in California would not go beyond 
the proceedings in the bankruptcy court in New York. . And for 
that reason I think it would be improper to go forward with 
an amended cross-complaint ir California. 

Now that particular issue may be resolved, as we 
know, by the motion to reconsider an order to show cause, as 
I: understand it, in New York that is to be heard tomorrow at 
.5 p.m. And probably on Wednesday we will know what transpired 
there. 


‘I£ the court in New York permits the filing of an 


SA 47 
amended claim in New York, then perhaps that would enlarge 
the parameters of what the court in California could consider. 

And then lastly, we come down to the question of 
whether or not the proceedings in California as proposed under 
the amended cross-complaint would induce new and entirely 
different issues into the California proceeding on the eve 
of trial. The initial allegations in California in the cross- 
compiaint are that there was fraud, there was breach of 
contract, and there was interference with contract. 

But we are concerned only at this point with the 
fraud allegation and the fraud allegations in the cross-~ 
complaint, original cross-complaint, are that the plaintiffs 
and cross-defendants failed to disclose to the cross~ 
complainants at the time their contract was entered into in 
1970 that they proposed to close down certain of their stores. 
Ana the cross-complaint alleges that had the cross-complainant 
known of this fact, they would not have entered into. ‘a con- 
tract for the putting of franchised interior decorating, or -- 

MR. HOWELL: Residential interiors. 
THE COURT: Residential interior units into the various 
White Front Stores. : 

Now it is proposed in the amended cross-complaint 
that they allege that there was affirmative fraud on the part 
of the cross-defendants by deliberate misrepresentations as 
to the financial sender of the White Front Stores, and 
that the cross-defendants were misled by the deliberate 
misrepresentations as to financial condition. 


I am of the view, and as argued by counsel for 


a 


| 


! 


the cross-defendants, that this induces an entire! 

action for fraud independent and aparc from the cause 
action alleged in the original cross-complaint for failure 
to Gisclose an ntent to clos certain of 

Stores. 

I realize there is a certain interrelation of 
evidence between the two sets of allegations of fraud, but, 
nevertheless, I can't help but feel that the alleged allega- 
tion of positive misrepresentations which would then be 
presented to the jury under the amended cross-complaint would 
be substantially prejudicial to the cross-defendants. 

MR. HOWELL: We have had a long discussion and Z don't 
want to burden the record any more than necessary. But there 
are a couple of things I need to Say. 

You indicated that you thought the complaint was 
defective because it didn't allege fraud with sufficient 
specificity. But you werer't very concerned about that. 

If that is one of the reasons for your ruling, we 
probably ought to file -- 

THE COURT: I am not making that as a basis of my 
yuline. 

MR. HOWELL: Okay. Fine. 

THE COURT: Because, as I say, I think if that were all 
there were to it, that would be a mechanical proceeding, and 
as long as the parties were sufficiently apprised, they could 
proceed with the trial and an amendment could be made that 


might survive another demurrer. 


MR. HOWELL: One other comment. You indicated that at 


wf ; 


: 
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2 in New York we were directed to“proceed to trial out here. 
3 In fact, we were directed by the Second Circuit to proceed 
4 out here prior to the time that Judge Gagliardi's order was 
5 filed in New York, for whatever difference that makes. I 

6 won't argue it any further. 

7 MR. CARROLL: But five days after it was signed by 


8 Judge Gagliardi. 


It was signed, apparently, 


9 MR. HOWELL: That's right. 


} or about the time that the amended proof of claim was : 
ox dated the 17th. | 


1l THE COURT: Which order are you referring to? 
12 MR. HOWELL: The one striking the amended proof of 


claim. 


14 So at the time the Second Circuit ruled on the 


15 question of where the case should be tried, there was an 
16 amended proof of claim on file which had not yet been stricken 
17 MR. BALL: What was the date the Second Circuit ruled? 


HOWELL: The 23rd. 


MR. 


MR. BALL: And the motion to strike was the 17th? 


MR. HOWELL: It was dated the 17th and filed the 25th. 


74 MR. HOLTZMAN: Heard on the 16th, signed on the 17th, 


on the 24th. 
23 MR. BALL: The amended proof of claim was filec on 

24 November lst. sii stricken by order of the Federal district 
judge on the 17th. 


MR. SHERWOOD: It was dated the 17th. 


27 THE COURT: It was dated the 17th and filed the 24th. 


Now we can presume that there is some possibility of 
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communication between the District and Circuit Court up there 
that the Circuit Court krew of this action. 

WR. BALL: And the order was mace on the 17th, accord- 
ing to this. 

MR. HOWELL: I just wanted to make it clear what the 
facts were. 

THE COURT: All vight. 

MR. HOWELL: There was one other thing. With respect 
to your comments that a new cause of action nas been inter- 
jected, and so on, I won't argue again all the things or all 
the points I have already made. But I would like to put on 
the record the fact that we have indicated tnat we are pre- 
parea to allow them whatever time they need to conduct 
additional discovery. 

The court made a suggestion that we might post- 
pone the trial for a week to permit them to conduct discovery. 
It is all right with us, but it is rejected by counsel for 
the trustees. 

MR. CARROLL: May I say something on that? We have not 
rejected it. I think our position must be made clear on the 
record also. 

There is 4 tremendous amount of pressure to have 
this claim adjudicated somewhere. We have been pushing for 
this for six months, over six months. It is costing the 
estate a tremendous aerounit of money every week it is not 
adjudicated in interest costs, and that is why we want to have | 
this case tried as soon as possible. | 


“”R. HOWELL: 1 appreciate that problem. 
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1 YHE COURT: And I think you indicated that this proceed- 
, ing was the only thing that was hoiding up the closing of the 
3 bankruptcy estate. 
y MR. CARROLL: The formulation and plan of reorganization, 
5 MR. HOWELL: They have not formulated a plan, so it is 
6 not holding up the closing. 
5 But, in any event -- 
3 MR. BALL: But this is the only thing that holds up the 
| 9 plan. 
| we MR. HOWELL: In any event, we have made and we will 
: | 11 make again the offer to make Mr. Esgro available any time you 
12 want him, weekends, or whatever, for his deposition. And we | 
id 13 will allow you any time you want. But we are also ready to | 
| 4 proceed to trial now. | 
| 15 THE COURT: I think the record should also show that 
16 Mr. Ball has indicated that he is not in a position, because 
17 of his eeial commitments, to delay the proceeding long enough, 
z 18 even a week, to go ahead with any additional discovery at 
19 this late Gate. And I realize that there is a great contro- . i 
20 versy as to the extent to which the cross-defendants were 
‘ | 71 aware of the potential claim by the cross-complainants. But 
| 2 it is a very hazy record of misunderstandings or possible 
23 misunderstandings between the parties as to whether or not 
| 24 they actually were aware of the charges to be made and, _. 7 
! 25 | furthermore, the fact that there has yet never been set forth 
in the pleadings, or otherwise, the precise nature of the 
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a misrepresentations which the plaintiff is alleging is fraud 


28 except to the extent that they have indicated that someone 
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among a group of several wno were in the negotiations nade 
the representation that White Front had assets of some 

$79 million and possibly that they allege that someone made 

a representation that a profit had been made in the past year 
when, in fact, it appears that there had been a substantial 
loss. Is that a fair statement? 

MR. HOWELL: I think that it is generally fair. We do 
believe that the pleadings, the interrogatories and the 
Gepositions that have been taken do disclose to counsel for 
the trustees everything they need to know in order to defend. 
But I suppose those documents can speak for themselves and 
I gon't need to reargue it. 

The only reason I raised the other point is 
I don't think there is anything in the record to show that 
we are agreeable to making Mr. Esgro available or postpone the | 
trial, ox whatever else. I won't reargue what is set forth 
i 
in the declarations. 

MR. HOLTZMAN: Even his offer of Mr. Esgro's deposition 
would be insufficient. Esgro has made reference in cur 
discussions to other participants in these conversations, 

Mr. Riesner, Mr. Cantor, Mr. Epstein, ana some of these have 
no present connection whatsoever with the trustees or the 
company. They are not control witnesses. They are in other 
parts of the country. In some instances locations aren't 
even known. 

The offer of Mr. Esgro's deposition would ase 


solve the problem of traveling around the country trying to 


find or make arrangements to take depositions of these other 


ah 4 
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THE COURT: I think in order to make the record clear, 
it appears to the court that all Mc. Esgro's deposition would 
do would be to specify the charges as to the particular 
statements allegedly made by these other individuals. and 
then thereafter it would be necessary to locate the other 
individuals who are no longer in the employ of White Front or 
Interstate and to take theix depositions as to their versions 
of the conversations. 

So it would be an ongoing proposition that mognt 
be very time-consuming. 

MR, HOWELL: Just so the record is clear, we are talkiagi 
about certain individuals, Mr. Cantor, who is, I still believe, 
a consultant to Interstate. 

MR. CARROLL: He is available. 

MR. HOWELL: He is clearly under the control. 

Mr. Epstein, who lives in Los Angeles and has been deposed, 
and has agreed at least in the past to meet voluntarily with 
counsel for the trustees by themselves. Mr. Craig has been 
deposed. Mr. Riesner ive ee been deposed by anybody because 
no one was able to find him. But efforts were made. 

THE COURT: Mr. Craig's Geposition did not touch on any 
of the points that are presently being raised? 

MR, HOWELL: Yes, St did. 

MR. CARROLL: Mr. Craig lives in New York. 

MR. HOWELL: I took the deposition and 4t aid touch on 


what the conversations were that took place. 


MR. SHERWOOD: I think the record also ought to reflect 


a 
‘ 
' 
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that it has been our pesition that these subjects that we 
are talking about depositions on were subjects that were 
relevant under the initial pleadings in any event. 

THE COURT: Collaterally, yes, they may be relevent to 
some of them as to the guestion of whether or not White Front 
intended to close those stores at the time they made the 
contract. But there is the additional element being charged 
here now of deliberate fraudulent misrepresentations, and 
chat has not been an element of the proceedings up to the 


present time. That is the thing that concerns the court the 


Okay. 1 will See you at 1:30. 
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County of Los Angeles; that the minutes of the court reflect 
that the above-entitled matter was heard by him on Monday, 
December 6, 1976; that the minutes of the court also reflect 
that RICHARD B. COLBY, CSR, was the official reporter and did 
report the proceedings on the dates listed in the reporter's 
certificote. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
annexed my seal at my office in said county this GR any of 
December 1976. 

JON? J. CORCORAN, Acting County Clerk 
and Acting Clerk of the Superior Court, 


for the County of Los Angeles, State 
of Califernia. 
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LOS ANGELES, CALIFORNIA, THURSDAY, DECEMBER 9, 1976 


9:40 A.M. 


The following proceedings were held 
in chambers:) 

THE COURT: I just had a telephone call, with counsel 
in this matter present but not listening to the other end 
of the conversation, from Judge Gagliardi in New York. 
Judge Gagliardi told me he was calling with the consent of 


the attorneys representing tnese parties in New York and 


that he had had an informal discussion this morning with 


counsel where they had discussed without a formal hearing 
question of an order to show cause why the court should 
recall its order striking an amendment to the claim in 
New York proceedings. 

He indicated that ne haa granted the order to 
ecrike in the initial instance because he was planning to go 
t> trial with the matter in New York and he thought it was 
too late a date to nave an amendment to the proceeding 
there and he was satisfied that most of what the cross- 
complainants here, or the complainants there, were talking 
about might be covered under the claim as it then existed. 

He wanted to talk to me because he said he did 
not want to hinder tne proceedings here and would be inclined 
| 


to make an order whichever way I felt that the matter shoulc | 


go nere in California. 


————— mane 


I explained to Aim that I made my ruling on the 


of not only the lateness of the proceeding and the 


we 4 
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difficulty of going to trial immediately without discovery 
on the issues of specific misrepresentations that were 
alleged in the proposed amended cross-complaint, but I was 
also concerned about this trial here going into issues that 
were beyond the parameters or beyond the lLinits o£ tne 
autnority given by the New York court for a civii court 
here in California to try the matter. 

Judge Gagliardi indicated that he hadn't thought 
of that problem and he was interested in that aspect of the 
ease. Then I also indicated to him that I was a little 
concerned that if he enlarged the claim there in New York 
by permitting the amendment and I did not permit a similar 
amena@ment here in California, we might wind up with trying 
only part of the pending issues and then leaving more issues 


back in the bankruptcy court that would hold up the closing 


of the estate back there. And that also interested him very 


much and he asked me ultimately whether I wanted the matter 
enlarged by an amendment back there and I said, frankly, the 
way it stood right now I did not because I felt that it was 
only going to create more problems for nim and for us if we 
did so. 
So he said he was going to drop it at that point. 
So that's the story. 
MR. SHERWOOD: Well, I think we would still like for 
the record to renew our motion to permit the umendment here. 
As l widerstand what Judge Gagliardi said, in 
essence, he hadn't intended to put any kind of formal or 


informal restriction on what the California court would do. 
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THE COURT: Well, he did say that he did not want to 
circumseribe me here in Los Angeles. But at the same time 
he admitted that he hadn't considered the problems that 
might be created legally by either the circumscribing or 
lack of circumscribing that was done by the bankruptcy court 
in New York which controlled the estate. | 

MR. SHERWOOD: I should say, also, that I think we are 
going to have one of the problems that Your Honor mentioned 
in any event. Regardless of what happens, there is going to 
be some element of uncertainty if we continue the way we 
are now. The order in New York will be appealed, I'm quite 
certain, and -- 

THE \COURLs What? 

MR. SHERWOOD: It will be apnealed, the order striking 
the amended proof of claim, and we are going to have that 
element of uncertainty in any ever:. 

THE COURT: Well, I am aware of that. I doubt very 
much, though, whether an appellate court wili upset him on 
striking the motion to amend, because that is a pretty 
discretionary act, and it was done in anticipation of 
immediate trial in New York. | 

MR. HOWELL: It was entered on the docket and filed 
after he had been stayed. I think that order is, in fact, 


a nullity. , 


MR. CARROLL: He had not been stayed. The court of 


appeals stayed Judge Cannella's order. It did not stay any 
other action in the bankruptcy proceeding, including an 


action on the proof of clain. 
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MR. HOWELL: Staying Judge Cannella's order refers 46 


back to Judge Ryan. Judge Gagliardi doesn't have any 
jurisdiction at all. 

MR. BALL: All it does is stay the commencement of the 
trial, is aii. 

MR. SHERWOOD: In a conversation with counsel this 
morning, and also in looking at one of their proposed 
exhibits that they have in mind amending or supplementing 
their pleadings in some fashion -- 

MR. CARROLL: No, we don't. 

MR. SHERWOOD: -- and I think it is appropriate to 
raise that question toc. 

MR. BALL: We intend to follow the pleadings and put 
in sroof as to iris ee of money that he owes altogether. 

MR. HOWELL: Well, your pleading says that you are 
going to aueea: 

MR, BALL: Amend to conform to proof. 

MR. HOWELL: We will amend to conform to proof, then. 
Maybe that's right. I don't think, frankly, we need the 
amended complaint tc get in all the evidence we want to put 
in. And so as long as the evidence comes in, and as long 
as we are going to frame jury instructions based on the 
evidence that comes in, I am not very concerned. 

I think that the uncertainty that is going to 
exist is unfortunate, but, frankly, I figure that is more 
their problem than ours. It is kind of too bad that the 
estate is going to be held up. 


MR, BALL: We expect to go to the jury on the allegations 
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of your complaint, and at the close of your case if ote 
haven't proven a case, we will ask the judge to take that 
issue away from the jury. And we may ask him to do it 
anyway, because of the uncertainty of your pleadings. 

MR. HOWELL: We will ask the judge to limit you to 
allegations in your complaint too, then. 

MR. BALL: Well, that is all right. We don't care. 
We are going to offer certain evidence as to what th2 
escrow company owes under their contract. 

4R. SHERWOOD: So it is clear what we are talking 


about, there is a damage, or some sort of schedule which ™ 


| 
think White Front intends to offer or use to txy to show | 
a supposed minimum rents due through April of 1973. 
The complaint was filed prior to that date. 

There is no claim, I think, in the complaint for minimum | 
rent through April of '73. There is an allegation which 
says there may be a continuing obligation and plaintiffs | 
will seek leave of court to amend this complaint to set 
forth the true amounts of said liabilities at or prior to 
the trial hereof. 

THE COURT: That is in the complaint. 

MR. SHERWOOD: That is in the complaint. So as I 
understand it, they are proposing to open up their pleadings. 

TH COURT: Well, that is sort of routine, isn’t Lt? 

MR, SHERWOOD: No. It is a @aifferent time period. 

THE COURT: To add a clause like that in the complaint 


when you have an open end issue of damages? 


‘WR. HOWELL: I think this is a little different, in 


ah. 8 


= 


oe 


a 


— 
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that the defenses we have as to the minimum rents for April 
30, 1972 are not the same as the defenses we would urge for 
the minimum rents due April 30, 1973. 

MR. BALL: What is the difference? 

MR. HOWELL: For examole, you are tne ones that 
closed all the stores and forced us out prior to the end of : 
the second annual peviod We clearly don't have that 
@efense to the first period. As to the first period, the 
testimony is going to be clear that Mr. Epstein and Mr. Esgro 
really thought there would be a full year. That may be a 
defense to the first period, but it is not to the second. 

MR. BALL: I don't know how that is a defense when you 
have writings directly to ths contrary. 

MR. HOWELL: The defenses are not the same. 

MR. BALL: But you can't -- you cannot amend a contract 
orally that is in writing. Not only in writing, but two or 
three times in writing. 

MR. HOWELL: I don't want to arque the merits of 
either defense. What I am saying, they are not the same. 

MR. BALL: The whole issue is whether or not you owe 
minimum rents there and they were due and payable on April 
30, 1972. You don't have any right to stay in the stores 
if you still owe the rents. 

MR. HOWELL: If you breached your agreement by closing 
the stores, I think it is clear we do not owe minimum rent : 
for the period ending April 39, 1973. 


MR. HOLTZMAN: Even to the extent that you continue 


to occupy and do business in the stores? 
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SR, HOWELL: If you breached your agreement, clearly -- 

MR. HOLTZMAN: You are entitled to remain there and 
HOt pay rent? 

MR. HOWELL: We are entitled to not pay minimum rent. 
We may have an obligation to pay percentage rent. 

MR. BALL: We are only charging for those stores that 
you stayed in up until April of 1973. 

MR. SHERWOOD: At this point we don't know what you 
are charging for and what you are not charging for. Of eee) 
it is not in the pleadings, and that is presumably the 
subject of some future proposed amendment, or something. 

MR, HOLTZMAN: The pleading is that you continued in 
possession. 

MR. BALL: You were in continuous possession as of 
February 1973 when this complaint was drawn. And they simply 
asked for you to amend when they asked for the total rent. 

Now the minimum rent couldn't be computed until 
the end of April 30. But you hadn't even paid percentage 
rent from the month of August on around to when you went into 
Chapter -- you cannot stay tnere without rent. 

MR. SHERWOOD: One of the things you were arguing with 
respect to our amendment was timeliness. Now you are talking 
about an amen ient for a period of rent that was due April 
L373. 

MR. HOLTZMAN: Technically it is a supplement, not an 
amendment. 

MR. SHERWOOD: That is clearly something you could 


have Gone more than three years ago. ‘hat we sought to 


gh. ‘ 


clarify was something that we discoverec 
through discovery, through your finally producing documents. 

MR. CARROLL: .I think the exnibits read in evidence 
so far completely contradict that. But that is beside 
the point. 

MR. HOWELL: Contradict what? 

MR. CARROLL: That you discovered it in the course of 
discovery. 

MR. SHERWOOD: We will be happy to argue that. It is 
certainly not the case. 

TUE COURT: I don't think there is anything more to 
decide at this point. So we might just as well go on with 
the testimony. 
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